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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

45  CFR  Part  16  and  74 

Requirements  and  Procedures 
Applicable  to  Appeals  Before  the 
Departmental  Grant  Appeals  Board 

agency:  Department  of  Health  and 
Human  Services. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Department  of  Health 
and  Human  Services  (HHS)  proposes  to 
delete  the  material  currently  set  forth  in 
45  CFR  Part  16,  and  substitute  new 
requirements  and  procedures  applicable 
to  disputes  arising  under  certain  HHS 
grants  and  other  programs.  HHS  also 
proposes  to  add  certain  related 
provisions  to  45  CFR  Part  74,  which 
contains  general  requirements 
applicable  to  all  HHS  grants  and 
cooperative  agreements.  These  proposed 
provisions  are  intended  to  improve  the 
Department’s  capability  to  provide  a 
fair,  quick  and  flexible  process  for 
appeal  from  final  written  decisions. 
date:  Comments  received  by  March  9, 
1981  will  be  considered  in  developing 
the  final  requirements  and  procedures. 
The  Advisory  Commission  on 
Intergovernmental  Relations  (ACIR)  will 
sponsor  meetings  in  San  Francisco  and 
Chicago,  at  which  this  proposal,  among 
other  matters  related  to  dispute 
resolution,  will  be  discussed.  In 
addition,  the  Department  will  hold  a 
public  meeting  in  Washington,  D.C„ 
during  the  comment  period,  and  you 
may  find  out  details  by  contacting  one 
of  the  persons  identified  below. 
ADDRESS:  Send  your  comments  to:  Judy 
Ballard,  Departmental  Grant  Appeals 
Board.  Room  2004,  Switzer  Building,  330 
C  Street.  S.W.,  Washington,  D.C.  20201. 
Copies  of  comments  may  be  examined 
at  this  address. 

FOR  FURTHER  INFORMATION  CONTACT. 

John  Settle,  Chair,  Departmental  Grant 
Apeals  Board,  Room  2004,  Switzer 
Building.  330  C  Street,  S.W„ 

Washington,  D.C.  20201.  Telephone: 
(202)  245-0222. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

HHS  was  the  first  federal  grantor 
agency  to  offer  a  structured  process  of 
adminisrative  disputes  resolution  for  its 
grantees  on  a  large  scale,  when  it 
established  the  Departmental  Grant 
Appeals  Board  seven  years  ago.  Since 
then,  other  agencies  (among  them  the 
Department  of  Energy  and  the 
Environmental  Protection  Agency)  have 


also  developed  such  processes.  The 
Office  of  Management  and  Budget 
(OMB)  has  recently  developed  a 
proposed  circular  which,  when  finally  ' 
published,  will  set  forth  general 
principles  to  guide  agencies  in 
developing  dispute  resolution  processes. 
Based  on  HHS'  extensive  experience, 
the  experience  of  other  agencies,  and 
the  material  developed  by  OMB,  HHS 
has  developed  new  procedures  designed 
to  reflect  what  we  have  learned,  to  be 
easy  to  uderstand,  and  to  be  quick,  fair 
and  flexible.  In  developing  this  proposal, 
HHS  circulated  a  draft  widely  among 
interested  persons  and  organizations  in 
and  out  of  the  federal  government,  and 
we  believe  it  reflects  the  concerns  of  a 
broad  cross-section  of  interests. 

II.  Design  Considerations 

A  good  process  of  adminsitrative 
dispute  resolution  has  at  least  the 
following  attributes: 

— It  generally  produces  a  ‘‘final" 

decision  faster  than  a  court  or  regular 
bureaucratic  process. 

— It  usually  is  conducted  by  people  who 
have  developed  expertise  about  the 
program  under  which  the  dispute 
arises. 

— It  is  less  costly  and  less  demanding  of 
participants’  time  than  other  methods. 
— It  is  more  concerned  with  equity  than 
with  collateral  procedural  formalities. 
— It  reduces  litigation,  and  if  litigation 
occurs  anyway,  it  will  have  produced 
a  record  which  gives  a  court  a  better 
basis  for  review. 

— It  reduces  the  pressures  of  political 
intervention. 

— It  provides  a  fresh  look  within  the 
agency  at  polarized  problems,  and 
thus  enhances  grantor/grantee 
relationships  and  avoids  the 
embarrassment  that  might  arise  if 
flaws  are  exposed  in  a  different 
forum. 

An  administrative  dispute  resolution 
process  can  only  have  these  attributes  if 
it  is  fair,  quick,  and  flexible.  Fairness  is 
enhanced  by  procedures  which  the 
parties  can  understand  and  use  easily. 
The  proposed  provisions  below  were 
designed  with  these  considerations  in 
mind. 

III.  Overview  of  the  Procedures. 

These  are  the  principal  parts  of  the 
process,  and  some  of  the  underlying 
bases: 

(a)  The  first  step  is  a  well  developed 
and  documented  ’’final’’  decision  (i.e.,  a 
written  decision  of  an  HHS  component 
which  is  final  unless  appealed).  The 
procedures  (primarily  the  additions  to  45 
CFR  Part  74,  at  the  end  of  the  materials) 
would  require  of  Departmental 


components  a  greater  degree  of 
discipline  than  in  the  past  in  developing 
the  ‘‘final’’  decision.  The  objective  is  to 
assure  that  the  agency  clearly  identifies 
a  matter  in  dispute,  does  what  it  can  to 
resolve  it,  and,  when  it  is  clear  that  the 
agency  and  the  grantee  have  reached  an 
impasse,  issues  a  written  document 
containing  a  complete  and  concise 
factual  and  legal  basis  for  the  agency’s 
action.  The  Board  has  found  sometimes 
that  the  ostensibly  final  decision 
appealed  from  was  issued  prior  to  any 
attempt  to  resolve  or  clarify  issues,  or 
that  the  agency  did  not  explain  the  basis 
of  its  decision  very  well.  The  proposed 
procedures  hopefully  will  produce  better 
final  decisions  and  thus  eliminate  some 
appeals,  make  others  easier  to  resolve, 
and  better  inform  grantees  in  all  cases. 

(b)  After  the  final  decision,  when  an 
appeal  is  filed,  the  procedures  require 
the  parties  to  submit  documents  in  an 
"appeal  file.’’  While  in  the  past  the 
accumulation  of  documents  submitted  to 
the  Board  over  time  effectively  became 
an  appeal  file,  the  procedures  now 
would  make  it  clear  that  there  is  a 
responsibility  early  in  the  process  for 
both  parties  to  properly  organize  and 
submit  relevant  documents,  and  that  the 
appeal  file  is  the  documentary  heart  of 
the  record  reviewed  by  the  Board.  The 
procedure  is  designed  to  reduce  the 
need  for  the  Board  to  later  request 
extensive  additional  data,  and  so 
expedite  review  and  encourage  the 
parties  to  develop  their  respective 
positions  better  at  an  earlier  point.  Of 
course,  the  Board  will  not  unfairly 
preclude  a  party  from  submitting 
necessary  documents  at  some  later 
point. 

(c)  The  procedures  would  provide 
three  basic  ways  for  the  Board  to  handle 
disputes,  and  would  also  provide  for 
special  expedited  procedures.  The  first- 
anticipated  to  be  applicable  to  most 
cases — would  be  a  review  of  the  appeal 
file  and  the  statements  (arguments)  of 
the  parties.  The  second  would 
supplement  the  appeal  file  review  with 
an  informal  conference  designed 
primarily  for  the  Board  members  to  elicit 
information  to  clarify  the  written  record. 
The  third  is  an  evidentiary  hearing, 
available  in  limited  circumstances. 
Finally,  there  are  expedited  procedures 
for  cases  of  $25,000  or  less.  These 
procedures  are  self-explanatory  (see 

§§  16.7  through  16.12).  All  procedures 
are  designed  to  be  simple  enough  that  a 
grantee  need  not  feel  it  must  have  an 
attorney,  although  we  do  not  want  to  lull 
grantees  into  thinking  they  may  always 
dispense  with  the  services  of  counsel, 
since  many  appeals  involve  complex 
facts  and  issues  of  law. 
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IV.  Board  Jurisdiction 

Proposed  Appendix  A  contains  a 
description  of  the  programs  and  types  of 
disputes  to  which  Board  procedures  and 
requirements  apply.  The  Appendix 
basically  is  a  shortened  and  simplified 
version  of  the  Board’s  earlier 
jurisdiction  statement,  updated  to  reflect 
those  disputes  which  agencies  have 
chosen  to  submit  to  the  Board.  The 
Public  Health  Service  (PHS)  proposes  to 
use  Board  procedures  for  resolution  of 
disputes  over  disallowances  in  PHS 
formula  grant  programs.  This  would  be 
consistent  with  Board  review  of 
disallowances  under  the  public 
assistance  titles  of  the  Social  Security 
Act.  The  question  of  whether  the  Board 
should  review  disallowanaes  under 
Titles  III  and  VI  of  the  Older  American 
Act  (42  U.S.C.  3021-3030(g)  and  3057  et. 
seq.)  is  currently  under  review  by  the 
Office  of  the  General  Counsel.  The  final 
regulation  will  reflect  a  decision  on  this 
matter. 

The  proposed  Appendix  also  covers 
certain  disputes  arising  under  federal/ 
state  agreements  in  the  Supplemental 
Security  Income  Program.  The  disputes 
clauses  of  some  of  these  agreements 
already  refer  to  Board  review.  The 
proposed  provisions  would  clarify  what 
Board  procedures  and  requirements 
apply  to  these  disputes. 

The  proposed  Appendix  also  contains 
a  provision  designed  to  speed  up 
determination  whether  the  Board  has 
jursidiction  in  ambiguous  cases. 

V.  Other  Provisions  to  Note 

(a)  Comment  is  specifically  invited 
concerning  possible  elimination  of  a 
right  of  appeal  to  the  Board  in  very 
small  cases,  such  as  those  under  $5,000. 
This  limitation  might  be  restricted  to 
circumstances  where  the  HI  IS 
component  offered  a  review  process  for 
these  small  cases.  The  Public  Health 
Service  has  suggested  such  an  approach. 

(b)  Proposed  §  16.5(d)  provides  that 
Board  personnel  who  have  “recent, 
close  business  or  professional 
affiliation”  with  a  party  or 
representative  will  not  participate  on  a 
case.  Some  have  suggested  that  we  need 
to  define  what  “recent”  and  “close” 
mean,  perhaps  with  specific  times  and 
organizational  details.  Others  feel  the 
general  description  is  enough  to  provide 
the  Chair  with  guidance  to  exercise 
judgment  in  case  assignments.  Your 
comments  are  invited. 

(c)  The  proposal  also  contains  a 
provision  under  which  the  Board  could 
provide  mediation  services  at  the 
request  of  an  HHS  agency  (see  §  16.18). 
Mediation  involves  group  process  skills 
and  negotiation  techniques,  and  if  the 


section  is  retained  in  the  final  version, 
the  Board  will  train  several  of  its 
personnel  in  these  skills.  The  purpose  of 
the  provision  is  to  promote  more 
informal  dispute  resolution,  and  thus 
further  reduce  the  time  and  resource 
commitment  involved  in  using  the 
Board.  Mediation  is  particularly  useful 
in  situations  involving  communication 
problems,  personal  antipathies, 
confused  facts,  or  matters“lhat  can  be 
compromised.  Mediation  generally  is  not 
useful  when  the  dispute  is  over  an  issue 
of  law. 

(d)  Section  16.22  contains  proposed 
time  goals  for  Board  resolution  of 
appeals.  This  new  emphasis  on  avoiding 
unnecesssary  delay  is  consistent  with 
the  Department’s  efforts  elsewhere  to 
make  audit  resolution  faster  and  more 
efficient.  Meeting  the  goals  will  require 
the  cooperation  of  both  appellants  and 
HHS  representatives. 

Accordingly,  the  Department  proposes 
to  amend  45  CFR  as  follows; 

1.  By  revising  Tart  16  as  follows: 

PART  16->PROCEDURES  OF  THE 
DEPARTMENTAL  GRANT  APPEALS 
BOARD 

Sec. 

16.1  What  this  part  does. 

16.2  D<;finitions. 

16.3  When  these  procedures  become 
available. 

16.4  Summary  of  procedures  below. 

16.5  How  the  Board  operates. 

16.6  Who  represents  the  parties. 

16.7  The  first  steps  in  the  appeal  process: 
the  notice  of  appeal  and  the  Board’s; 
response. 

16.8  The  next  step  in  the  appeal  process: 
preparation  of  an  appeal  file  and  written 
argument. 

16.9  How  the  Board  will  promote 
development  of  the  record. 

16.10  Using  a  conference. 

16.11  Full  hearing. 

16.12  The  expedited  process. 

16.13  Powers  and  responsibilities. 

16.14  1  low  Board  review  is  limited. 

16.15  Failure  to  meet  deadlines  and  other 
requirements. 

16.16  Parties  to  the  appeal. 

16.17  Ex  parte  communications 
(communications  outside  the  record). 

16.18  Mediation. 

16.19  How  to  calculate  deadlines. 

16.20  How  to  submit  material  to  the  Board. 

16.21  Record  and  decisions. 

16.22  The  effect  of  an  appeal. 

16.23  How  long  an  appeal  takes. 

Appendix  A — What  Disputes  the  Board 

Reviews. 

Authority:  5  U.S.C.  301  and  sections  1,  5,  6, 
and  7  of  Reorganization  Plan  No.  1  of  1953, 18 
FR  2053,  67  Stat.  Ml  and  authorities  cited  in 
the  Appendix. 

§  16.1  What  this  part  does. 

This  part  contains  requirements  and 
procedures  applicable  to  certain 


disputes  arising  under  the  HHS 
programs  described  in  Appendix  A.  This 
part  is  designed  to  provide  a  fair, 
impartial,  quick  and  flexible  process  for 
appeal  from  written  final  decisions.  This 
part  supplements  the  provisions  in  Part 
74  of  this  title. 

§  16.2  Definitions. 

(a)  “Board”  means  the  Departmental 
Grant  Appeals  Board  of  the  Department 
of  Health  and  Human  Services. 

Reference  below  to  an  action  of  “the 
Board”  means  an  action  of  the  Chair, 
another  Board  member,  or  Board  staff 
acting  at  the  direction  of  a  Board 
member.  In  certain  instances,  the 
provisions  restrict  action  to  particular 
Board  personnel,  such  as  the  Chair  or  a 
Board  member  assigned  to  a  case. 

(b)  Other  terms  shall  have  the 
meaning  set  forth  in  Part  74  of  this  title, 
unless  the  context  below  otherwise 
requires. 

§  16.3  When  these  procedures  become 
available. 

Before  the  Board  will  take  an  appeal, 
three  circumstances  must  be  present: 

(a)  The  dispute  must  arise  under  a 
program  which  uses  the  Board  for 
dispute  resolution,  and  must  meet  any 
special  conditions  established  for  that 
program.  An  explanation  is  contained  in 
Appendix  A. 

(b)  ’The  appellant  must  have  received 
a  final  written  decision,  and  must 
appeal  that  decision  within  30  days  after 
recieving  it.  Details  of  how  final 
decisions  are  developed  and  issued,  and 
what  must  be  in  them,  are  contained  in 
45  CFR  74.304. 

(c)  The  appellant  must  have 
exhausted  any  interim  review  or  appeal 
processes  required  by  regulation.  For 
example,  see  42  CFR  Part  50  (Subpart  D) 
for  Public  Health  Service  programs  and 
Part  75  of  this  title  for  rate 
determinations  and  cost  allocation 
plans.  In  such  cases,  the  “final  written 
decision”  required  for  the  Board’s 
review  is  the  decision  resulting  from  the 
interim  review  or  appeal  process. 
Appendix  A  contains  further  details. 

§  16.4  Summary  of  procedures  below. 

The  Board’s  basic  process  is  review  of 
a  written  record  (which  both  parties  are 
given  ample  opportunity  to  develop), 
consisting  of  relevant  documents  and 
statements  submitted  by  both  parties 
(see  §  16.8).  In  addition,  the  Board  may 
hold  an  informal  conference  (see 
§  16.10).  The  informal  conference 
primarily  involves  questioning  of  the 
participants  by  a  presiding  Board 
member.  Conferences  may  be  conducted 
by  telephone  conference  call.  The 
written  record  review  also  may  be 
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supplemented  by  a  formal  hearing 
involving  an  opportunity  for  examining 
evidence  and  witnesses,  cross- 
examination,  and  oral  argument  (see 
§  16.11).  A  hearing  is  more  expensive 
and  time-consuming  than  a 
determination  on  the  written  record 
alone  or  with  an  informal  conference. 
Generally,  therefore,  the  Board  will 
schedule  a  hearing  only  if  the  Board 
determines  that  there  are  complex 
issues  or  material  facts  in  dispute,  or 
that  the  Board's  review  would  otherwise 
be  significantly  enhanced  by  a  hearing. 
Where  the  amount  in  dispute  is  under 
S25.000,  there  are  special  expedited 
procedures  (see  §  16.12  of  this  part).  In 
all  cases,  the  Board  has  the  flexibility  to 
modify  procedures  to  ensure  fairness,  to 
avoid  delay,  and  to  accommodate  the 
peculiar  needs  of  a  given  case.  The 
Board  makes  maximum  feasible  use  of 
preliminary  informal  steps  to  refine 
issues  and  to  encourage  resolution  by 
the  parties.  The  Board  also  has  the 
capability  to  provide  mediation  services 
(see  §  16.18). 

§  16.5  How  the  Board  operates. 

(a)  The  Board's  professional  staff 
consists  of  a  Chair  (who  is  also  a  Board 
member)  and  full-  and  part-time  Board 
members,  all  appointed  by  the 
Secretary;  an  Executive  Secretary:  and  a 
staff  of  employees  and  consultants  who 
are  attorneys  or  persons  from  other 
relevant  disciplines,  such  as  accounting. 

(b)  The  Chair  will  assign  a  Board 
member  to  have  lead  responsibility  for 
each  case  (the  "presiding  Board 
member”).  The  presiding  Board  member 
will  conduct  the  conference  or  hearing, 
if  one  is  held.  Each  decision  of  the  Board 
is  issued  by  the  presiding  Board  member 
and.tw'o  other  Board  members. 

(c)  The  Executive  Secretary  and  Board 
staff  assist  the  presiding  Board  member, 
and  may  request  information  from  the 
parties;  conduct  telephone  conference 
calls  to  request  information,  to  clarify 
issues,  or  to  schedule  events;  and  assist 
in  developing  decisions  and  other 
documents  in  a  case. 

(d)  No  Board  or  staff  member 
previously  associated  with  a  case 
directly  or  by  reason  of  recent,  close 
professional  or  business  affiliation  with 
a  party  or  representative  in  the  case  will 
participate  in  that  case. 

(e)  The  Board's  powers  and 
responsibilities  are  set  forth  in  §  16.13. 

§  16.6  Who  represents  the  parties. 

The  appellant’s  notice  of  appeal,  or 
the  first  subsequent  submission  to  the 
Board,  should  specify  the  name,  address 
and  telephone  number  of  the  appellant’s 
representative.  In  its  First  submission  to 
the  Board  and  the  appellant,  the 


respondent  (i.e.,  the  federal  party  to  the 
appeal)  should  specify  the  name.  ' 
address  and  telephone  number  of  the 
respondent’s  representative. 

§  16.7  The  first  steps  in  the  appeal 
process:  the  notice  of  appeal  and  the 
Board's  response. 

(a)  As  explained  in  45  CFR  74.304.  a 
prospective  appellant  must  submit  a 
notice  of  appeal  to  the  Board  within  30 
days  after  receiving  the  final  decision. 
The  notice  of  appeal  must  include  a 
copy  of  the  Final  decision,  a  statement  of 
the  amount  in  dispute  in  the  appeal,  and 
a  brief  statement  of  why  the  decision  is 
wrong. 

(b)  Within  ten  days  after  receiving  the 
notice  of  appeal,  the  Board  will  send  an 
acknowledgment,  enclose  a  copy  of 

^these  procedures,  advise  the  appellant 
of  the  next  steps,  and  give  the  name  and 
address  of  the  respondent’s 
representative.  The  Board  will  also  send 
a  copy  of  the  notice  of  appeal,  its 
attachments,  and  the  Board’s 
acknowledgment  to  the  respondent.  If 
the  Board  Chair  has  determined  that  the 
appeal  does  not  meet  the  conditions  of 
§  16.3  or  if  further  information  is  needed 
to  make  this  determination,  the  Board 
will  notify  the  parties  at  this  point. 

16.8  The  next  step  in  the  appeal  process: 
preparation  of  an  appeal  file  and  written 
argument. 

Except  in  expedited  cases  (generally 
those  of  $25,000  or  less;  see  §  16.12  for 
details),  the  appellant  and  the 
respondent  each  participate  in 
developing  an  appeal  file  for  the  Board 
to  review.  Each  also  submits  written 
argument  in  support  of  its  position.  The 
responsibilities  of  each  are  as  follows: 

(a)  The  appellant's  responsibility. 
Within  30  days  after  receiving  the 
acknowledgment  of  the  appeal,  the 
appellant  shall  submit  the  following  to 
the  Board  (with  a  copy  to  the 
respondent): 

(1)  An  appeal  file  containing  the 
documents  supporting  the  claim,  tabbed 
and  organized  chronologically  and 
acceimpanied  by  an  indexed  list 
identifying  each  document.  The 
appellant  should  include  only  those 
documents  which  are  important  to  the 
Board’s  decision  on  the  issues  in  the 
case. 

(2)  A  written  statement  of  the 
appellant’s  argument  concerning  why 
the  respondent’s  final  decision  is  wrong 
(appellant’s  brief). 

(b)  The  respondent's  responsibility. 
Within  30  days  after  receiving  the 
appellant’s  submission  under  paragraph 
(a),  of  this  section,  the  respondent  shall 
submit  the  following  to  the  Board  (with 
a  copy  to  the  appellant): 


(1)  A  supplement  to  the  appeal  file 
containing  any  additional  documents 
supporting  the  respondent’s  position, 
organized  and  indexed  as  indicated 
under  paragraph  (a)  of  this  section.  The 
respondent  should  avoid  submitting 
duplicates  of  documents  submitted  by 
the  appellant. 

(2)  A  written  statement  (respondent’s 
brief)  responding  to  the  appellant’s  brief. 

(c)  The  appellant's  reply.  Within  15 
days  after  receiving  the  respondent’s 
submission,  the  appellant  may  submit  a 
short  reply.  The  appellant  should  avoid 
repeating  arguments  already  made. 

(d)  Cooperative  efforts.  Whenever 
possible,  the  parties  should  try  to 
develop  a  joint  appeal  file,  agree  to 
preparation  of  tjie  file  by  one  of  them, 
agree  to  facts  to  eliminate  the  need  for 
some  documents,  or  agree  that  one  party 
will  submit  documents  identified  by  the 
other. 

(e)  Voluminous  documentation. 

Where  submission  of  all  relevant 
documents  would  lead  to  a  voluminous 
appeal  file  (for  example  where  review  of 
a  disputed  audit  finding  of  inadequate 
documentation  might  involve  thousands 
of  receipts),  the  Board  will  consult  with 
the  parties  about  using  techniques  to 
reduce  the  size  of  the  file. 

§  16.9  How  the  Board  will  promote 
development  of  the  record. 

The  Board  may,  at  the  time  it 
acknowledges  an  appeal  or  at  any 
appropriate  later  point,  request  specific 
additional  documents  or  information: 
request  briefing  on  legal  issues  in  the 
case:  issue  orders  to  show  cause  why  a 
proposed  finding  or  decision  of  the 
Board  should  not  become  Final;  hold 
preliminary  conferences  (generally  by 
telephone)  to  establish  schedules  and 
refine  issues;  and  take  such  other  steps 
as  the  Board  determines  appropriate  to 
develop  a  prompt,  sound  decision. 

§  16.10  Using  a  conference. 

(a)  Once  the  Board  has  reviewed  the 
appeal  File,  the  Board  may,  on  its  own  or 
in  response  to  a  party’s  request, 
schedule  an  informal  conference.  The 
conference  will  be  conducted  by  the 
presiding  Board  member.  The  basic 
purpose  of  the  conference  is  to  give  the 
Board  an  opportunity  to  clarify  issues 
and  question  both  parties  about  matters 
which  the  Board  may  not'yet  fully 
understand  from  the  record. 

(b)  If  the  Board  has  decided  to  hold  a 
conference,  the  Board  will  arrange  a 
telephone  discussion  w'ith  the  parties  to 
schedule  the  conference,  identify  issues, 
and  discuss  procedures.  Based  on 
consultation  with  the  parties,  the  Board 
will  identify  the  persons  who  will  be 
allowed  to  participate,  along  with  the 
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parlies’  representative,  in  the 
conference.  Although  this  normally  will 
occur  during  the  telephone  discussion, 
the  parties  can  submit  with  their  briefs 
under  §  16.8  a  list  of  persons  who  might 
participate  with  them,  indicating  how 
each  person  is  involved  in  the  matter.  If 
the  parties  wish,  they  may  also  suggest 
questions-or  areas  of  inquiry  which  the 
Board  may  wish  to  pursue  with  each 
participant. 

(c)  Unless  the  parties  and  the  Board 
otherwise  agree,  the  following 
procedures  apply; 

(1)  Conferences  will  be  recorded  at 
Board  expense.  On  request,  a  party  will 
be  sent  one  copy  of  the  transcript.  The 
presiding  Board  member  will  insure  an 
orderly  transcript  by  controlling  the 
sequence  and  identification  of  speakers. 

(2)  Only  in-  exceptional  circumstances 
will  documents  be  received  at  a 
conference.  Inquiry  will  focus  on 
material  in  the  appeal  file.  If  a  party 
finds  that  further  documents  should  be 
in  the  record  for  the  conference,  the 
parly  should  supplement  the  appeal  file, 
submitting  a  supplementary  index  and 
copies  of  the  documents  to  the  Board 
and  the  other  party  not  less  than  ten 
days  prior  to  the  conference. 

(3)  Generally,  the  only  oral 
communications  of  the  participants  will 
consist  of  statements  requested  by  the 
Board  or  responses  to  the  Board's 
questions.  The  Board  will  allow  reply 
comment,  and  may  allow  short  closing 
statements.  On  request,  the  Board  may 
allow  the  participants  to  question  each 
other. 

(4)  There  will  be  no  post-conference 
submissions,  unless  the  Board 
determines  they  would  be  helpful  to 
resolve  the  case.  The  Board  may  require 
or  allow  the  parties  to  submit  proposed 
findings  and  conclusions. 

§16.11  Full  hearing. 

(a)  Electing  a  hearing.  If  the  appellant 
believes  a  full  hearing  is  appropriate, 
the  appellant  should  specifically  request 
one  at  the  earliest  possible  time  (in  the 
notice  of  appeal  or  with  the  appeal  file). 
The  Board  will  approve  a  request  if  it 
finds  there  are  complex  issues  of  fact  or 
law  in  dispute  the  resolution  of  which 
would  be  materially  aided  by  a  hearing, 
or  if  the  Board  determines  from  its 
review  of  the  record  that  its  decision¬ 
making  otherwise  would  be  enhanced 
by  oral  presentations  and  arguments  in 
an  adversary,  evidentiary  hearing. 

(b)  Preliminary  conference  before  the 
hearing.  The  Board  generally  will  hold  a 
prehearing  conference  (which  may  be 
conducted  by  telephone  conference  call) 
to  consider  any  of  the  following:  the 
possibility  of  settlement;  simplifying  and 
clarifying  issues;  stipulations  and 


admissions;  limitations  on  evidence  and 
witnesses  that  will  be  presented  at  the 
hearing;  scheduling  the  hearing;  and  any 
other  matter  that  may  aid  in  resolving 
the  appeal.  Normally,  this  conference 
will  be  conducted  informally  and  off  the 
record;  however,  the  Board,  after 
consulting  with  the  parties,  may  reduce 
results  of  the  conference  to  writing  in  a 
document  which  will  be  made  part  of 
the  record,  or  may  transcribe 
proceedings  and  make  the  transcript 
part  of  the  record. 

(c)  Where  hearings  are  held.  Hearings 
generally  are  held  in  Washington,  D.C. 

In  exceptional  circumstances,  the  Board 
may  hold  the  hearing  at  an  HHS 
Regional  Office  or  other  convenient 
facility  near  the  appellant 

(d)  Conduct  of  the  hearing.  (1)  The 
presiding  Board  member  will  conduct 
the  hearing.  Hearings  will  be  as  iiiformal 
as  reasonably  possible,  keeping  in  mind 
the  need  to  establish  an  orderly  record. 
The  presiding  Board  member  generally 
will  admit  evidence  unless  it  is 
determined  to  be  clearly  irrelevant, 
immaterial  or  unduly  repetitious,  so  the 
parties  should  avoid  frequent  objections 
to  questions  and  documents.  Both  sides 
may  make  opening  and  closing 
statements,  may  present  witnesses  as 
agreed  upon  in  the  pre-hearing 
conference,  and  may  cross-examine. 
Since  the  parties  have  ample 
opportimity  to  develop  a  complete 
appeal  file,  a  party  may  introduce  an 
exhibit  at  the  hearing  only  after 
explaining  to  the  satisfaction  of  the 
presiding  Board  member  why  the  exhibit 
was  not  submitted  earlier  (for  example, 
because  the  information  was  not 
available). 

(2)  The  Board  may  request  the  parties 
to  submit  written  statements  of 
witnesses  to  the  Board  and  each  other 
prior  to  the  hearing  so  that  the  hearing 
will  primarily  be  concerned  with  cross- 
examination  and  rebuttal. 

(3)  False  statements  of  a  witness  may 
be  the  basis  for  criminal  prosecution 
under  sections  287  and  1001  of  Title  18 
of  the  United  States  Code. 

(4)  The  hearing  will  be  recorded  at 
Board  expense. 

(e)  Procedures  after  the  hearing.  The 
Board  will  send  one  copy  of  the 
transcript  to  each  party  as  soon  as  it  is 
received  by  the  Board.  At  the  discretion 
of  the  Board,  the  parties  may  be 
required  or  allowed  to  submit  post 
hearing  briefs  or  proposed  findings  and 
conclusions  (the  parties  will  be  informed 
at  the  hearing).  A  party  should  note  any 
major  prejudicial  transcript  errors  in  an 
addendum  to  its  post-hearing  brief  (or  if 
no  brief  will  be  submitted,  in  a  letter 
submitted  within  a  time  limit  set  by  the 
Board). 


§16.12  The  expedited  process. 

(a)  Applicability.  Where  the  amount 
in  dispute  is  $25,000  or  less,  the  Board 
will  use  these  expedited  procedures, 
unless  the  Board  Chair  determines 
otherwise  under  paragraph  (b)  of  this 
section.  If  the  Board  and  the  parties 
agree,  the  Board  may  use  these 
procedures  in  cases  of  more  than 
$25,000. 

(b)  Exceptions.  If  there  are  unique  or 
unusually  complex  issues  involved,  or 
other  exceptional  circumstances,  the 
Board  may  use  additional  procedures. 

(c)  Regular  expedited  procedures.  (1) 
Within  30  days  after  receiving  the 
Board's  acknowledgment  of  the  appeal 
(see  §  16.7),  each  party  shall  submit  to 
the  Board  and  the  other  party  any 
relevant  background  documents 
(organized  as  required  under  §  16.8). 
with  a  cover  letter  (generally  not  to 
exceed  ten  pages)  containing  any 
arguments  the  party  wishes  to  make. 

(2)  Promptly  after  receiving  the 
parties’  submissions,  the  presiding 
Board  member  will  arrange  a  telephone 
conference  call  to  receive  the  parties’ 
oral  comments  in  response  to  each 
other’s  submissions.  After  notice  to  the 
parties,  the  Board  will  record  the  call. 
The  Board  member  will  advise  the 
parties  whether  any  opportunities  for 
further  brefing,  submissions  or  oral 
presentations  will  be  established. 
Cooperative  efforts  will  be  encouraged 
(see  §  16.8(d)). 

(3)  The  Board  may  require  the  parties 
to  submit  proposed  findings  and 
conclusions. 

(d)  Special  expedited  procedures 
where  there  has  already  been  review. 
Some  HHS  components  (for  example, 
the  Public  Health  Ser\'ice)  use  a  board 
or  other  relatively  independent 
reviewing  authority  to  conduct  a  formal 
preliminary  review  process  which 
results  in  a  written  decision  based  on  a 
record  including  documents  or 
statements  presented  after  reasonable 
notice  and  opportunity  to  present  such 
material.  In  such  cases,  the  following 
rules  apply  to  appeals  of  $25,000  or  less 
instead  of  those  under  paragraph  (c)  of 
this  section; 

(1)  Generally,  the  Board’s  review  will 
be  restricted  to  whether  the  decision  of 
the  preliminary  review  authority  was 
clearly  erroneous.  But  if  the  Board 
determines  that  the  record  is 
inadequate,  or  that  the  procedures  under 
which  the  record  was  developed  in  a 
given  instance  were  unfair,  the  Board 
will  not  be  restricted  this  way. 

(2)  Within  30  days  after  receiving  the 
Board's  acknowle^ment  of  appeal  (sue 
§  16.7),  the  parties  shall  submit  the 
following: 
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(i)  The  appellant  shall  submit  to  the 
Board  and  the  respondent  a  statement 
why  the  decision  was  clearly  erroneous. 
Unless  allowed  by  the  Board  after 
consultation  with  the  respondent,  the 
appellant  shall  not  submit  further 
documents. 

(ii)  The  respondent  shall  submit  to  the 
Board  the  record  in  the  case.  If  the 
respondent  has  reason  to  believe  that  all 
materials  in  the  record  already  are  in 
the  possession  of  the  appellant,  the 
respondent  need  only  send  the  appellant 
a  list  of  the  materials  submitted  to  the 
Board. 

(iii)  The  respondent  may,  if  it  wishes, 
submit  a  statement  why  the  decision 
was  not  clearly  erroneous. 

(3)  The  Board,  in  its  discretion,  may 
allow  or  require  the  parties  to  present 
further  arguments  or  information. 

§  16.13  Powers  and  responsibilities. 

In  addition  to  powers  specified 
elsewhere  in  these  procedures.  Board 
members  have  the  power  to  issue  orders 
(including  “show  cause”  orders);  to 
ex.imine  witnesses;  to  take  all  steps 
necessary  for  the  conduct  of  an  orderly 
hearing;  to  rule  on  requests  and  motions, 
including  motions  to  dismiss;  to  grant 
extensions  of  time  for  good  reasons;  to 
dismiss  for  failure  to  meet  deadlines  and 
other  requirements;  to  close  or  suspend 
cases  which  are  not  ready  for  review;  to 
order  or  assist  the  parties  to  submit 
relevant  information;  to  remand  a  case 
for  further  action  by  the  respondent;  to 
waive  or  modify  these  procedures  in  a 
specific  case  with  notice  to  the  parties; 
to  reconsider  a  Board  decision  where  a 
party  promptly  alleges  a  clear  error  of 
fact  or  law;  and  to  take  any  other  action 
necessary  to  resolve  disputes  in 
accordance  with  the  objectives  of  these 
procedures. 

§16.14  How  Board  review  is  limited. 

The  Board  shall  be  bound  by  all 
applicable  laws  and  regulations. 

§  16.15  Failure  to  meet  deadlines  and 
other  requirements. 

(a)  Since  one  of  the  objectives  of 
administrative  dispute  resolution  is  to 
provide  a  final  decision  as  fast  as 
possible  consistent  with  fairness,  the 
Board  will  not  allow  parties  to  delay  the 
jirocess  unduly.  Extensions  of  time  may 
be  granted,  but  only  if  the  party  gives  a 
good  reason  for  the  delay. 

(b)  If  the  appellant  fails  to  meet  any 
filing  or  procedural  deadlines,  appeal 
file  or  brief  submission  requirements,  or 
other  requirements  established  by  the 
Board,  the  Board  may  dismiss  the 
.'ippeal,  may  issue  an  order  requiring  the 
party  to  show  cause  why  the  appeal 
should  not  be  dismissed,  or  may  take 


other  action  the  Board  considers 
appropriate. 

(c)  If  the  respondent  fails  to  meet  any 
such  requirements,  the  Board  may  issue 
a  decision  based  on  the  record 
submitted  to  that  point  or  take  such 
other  measures  as  the  Board  considers 
appropriate. 

§  16.16  Parties  to  the  appeal. 

(a)  The  only  parties  to  the  appeal  are 
the  appellant  and  the  respondent.  If  the 
Board  determines  that  a  third  person  is 
a  real  party  in  interest  (for  example, 
where  the  major  impact  of  an  audit 
disallowance  would  be  on  the  grantee’s 
contractor,  not  on  the  grantee),  the 
Board  may  allow  the  third  person  to 
present  the  case  on  appeal  for  the 
appellant  or  to  appear  with  a  party  in 
the  case,  after  consultation  with  the 
parties  and  if  the  appellant  does  not 
object. 

(b)  The  Board  may  also  allow  other 
participation,  in  the  manner  and  by  the 
deadlines  established  by  the  Board, 
where  the  Board  decides  that  the 
intervenor  has  a  clearly  identifiable  and 
substantial  interest  in  the  outcome  of 
the  dispute,  that  participation  would 
sharpen  issues  or  otherwise  be  helpful 
in  resolution  of  the  dispute,  and  that 
participation  would  not  result  in 
substantial  delay. 

§  16.17  Ex  parte  communications 
(communications  outside  the  record). 

(a)  Written  or  oral  communications 
with  a  Board  or  staff  member  by  one 
party  without  notice  to  the  other  about 
matters  involved  in  an  appeal  are 
prohibited.  If  a  prohibited 
communication  occurs,  the  Board  will 
disclose  it  to  the  other  party  and  make  it 
part  of  the  record  after  the  other  party 
has  an  opportunity  to  comment.  Board 
members  and  staff  shall  not  consider 
any  information  outside  the  record  (see 
§  16.21  for  what  the  record  consists  of) 
about  matters  involved  in  an  appeal. 

(b)  The  above  does  not  apply  to  the 
following:  communications  among  Board 
members  and  staff;  communications 
concerning  the  Board’s  administrative 
functions  or  procedures;  requests  from 
the  Board  to  a  party  for  a  document 
(although  the  material  submitted  in 
response  also  must  be  given  to  the  other 
party);  and  material  which  the  Board 
includes  in  the  record  after  notice  and 
an  opportunity  to  comment. 

§16.18  Mediation. 

(a)  In  cases  pending  before  the  Board. 
If  the  Board  decides  that  mediation 
would  be  useful  to  resolve  a  dispute,  the 
Board,  in  consultation  with  the  parties, 
may  suggest  use  of  mediation  techniques 
and  will  provide  or  assist  in  selecting  a 


mediator.  The  mediator  may  take  any 
steps  agreed  upon  by  the  parties  to 
resolve  the  dispute  or  clarify  issues.  The 
results  of  mediation  are  not  binding  on 
the  parties  unless  the  parties  so  agree  in 
writing.  The  Board  will  internally 
insulate  the  mediator  from  any  Board  or 
staff  members  assighed  to  handle  the 
appeal. 

(b)  In  other  cases.  In  any  other  grants 
dispute,  the  Board  may,  within  the 
limitations  of  its  resources,  offer  persons 
trained  in  mediation  skills  to  aid  in 
resolving  the  dispute.  Mediation 
services  will  only  be  offered  at  the 
'request,  or  with  the  concurrence,  of  a 
responsible  federal  program  official  in 
the  program  under  which  the  dispute 
arises.  The  Board  will  insulate  the 
mediator  if  any  appeal  subsequently 
arises  from  the  dispute. 

§  16.19  How  to  calculate  deadlines. 

If  a  due  date  would  fall  on  a  Saturday, 
Sunday  or  federal  holiday,  then  the  due 
date  is  the  next  federal  working  day. 

§  16.20  How  to  submit  material  to  the 
Board. 

(a)  All  submissions  should  be 
addressed  as  follows:  Executive 
Secretary,  Departmental  Grant  Appeals 
Board,  Room  2004,  Switzer  Building,  330 
C  Street  SW.,  Washington,  D.C.  20201. 

(b)  All  submissions  after  the  notice  of 
appeal  should  identify  the  appellant  and 
the  Board’s  docket  number  (the  Board’s 
acknowledgement  under  §  16.7  will 
specify  the  docket  number). 

(c)  Unless  the  Board  otherwise 
specifies,  parties  shall  submit  an 
original  and  one  copy  of  all  materials. 
One  copy  of  all  materials  submitted  to 
the  Board,  other  than  the  notice  of 
appeal,  must  also  be  sent  to  the  other 
party. 

(d)  Unless  hand  delivered,  all 
materials  should  be  sent  to  the  Board 
and  the  other  party  by  certified  or 
registered  mail,  return  receipt  requested. 

(e)  The  Board  considers  material  to  be 
submitted  on  the  date  when  it  is 
postmarked  or  hand  delivered  to  the 
Board. 

§  16.21  Record  and  decisions. 

(a)  Each  decision  is  issued  by  three 
Board  members  (see  §  16.5(b)),  who 
base  their  decision  on  a  record 
consisting  of  the  appeal  file;  other 
submissions  of  the  parties;  transcripts  or 
other  records  of  any  meetings, 
conferences  or  hearings  conducted  by 
the  Board;  written  statements  resulting 
from  conferences:  evidence  subfnitted  at 
hearings;  and  orders  and  other 
documents  issued  by  the  Board.  In 
addition,  the  Board  may  include  other 
documents  (such  as  evidence  submitted 
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in  another  appeal)  after  the  parties  are 
given  notice  and  an  opportunity  to 
comment. 

(b)  The  Board  will  promptly  notify  the 
parties  in  writing  of  any  disposition  of  a 
case  and  the  basis  for  the  disposition. 

(c)  The  Secretary  may  review  a 
decision  of  the  Board  and  revise  it  in 
whole  or  in  part.  A  copy  of  each  Board 
decision  will  be  delivered  to  the 
Secretary  on  the  date  the  Board  issues 
it.  Within  30  days  thereafter,  the 
Secretary  may  determine  to  review  the 
case  further.  If  so,  the  Secretary  will 
promptly  notify  the  Board  and  the 
parties.  If  the  Secretary  affirms  the 
decision,  or  does  not  within  30  days 
announce  a  determination  to  review  the 
case,  the  Board’s  decision  becomes  the 
final  decision  of  the  Department. 

§  16.22  The  effect  of  an  appeal. 

(a)  General.  Until  the  Board  disposes 
of  an  appeal,  the  respondent  shall  take 
no  action  to  implement  the  final  decision 
appealed. 

(b)  Exceptions.  The  respondent  may — 

(1)  Suspend  funding  (see  §  74.114  of 
this  title): 

(2)  Defer  or  disallow  further  payments 
questioned  for  reasons  disputed  in  a 
pending  appeal; 

(3)  Recover  funds  advanced  solely  on 
the  Ijasis  of  estimated  rather  than  actual 
expenditures;  or 

(4)  Take  other  action  to  recover, 
withhold,  or  offset  funds  if  specifically 
authorized  by  statute  or  regulation. 

§  16.23  How  long  an  appeal  takes. 

The  Board  has  established  general 
goals  for  its  consideration  of  cases,  as 
follows  (measured  from  the  point  when 
the  Board  receives  the  appellant’s 
submission  under  §  16.8(a)): 

— for  regular  review  based  on  a  written 
record  under  §  16.8,  6  months.  When  a 
conference  under  §  16.10  is  held,  the 
goal  remains  at  6  months,  unless  a 
requirement  for  post-conference 
briefing  in  a  particular  case  renders 
the  goal  unrealistic. 

— for  cases  involving  a  hearing  under 
§  16.11,  9  months. 

— for  the  expedited  process  under 
§  16.12,  3  months. 

These  are  goals,  not  rigid 
requirements.  The  paramount  concern  of 
the  Board  is  to  take  the  time  needed  to 
review  a  record  fairly  and  adequately  in 
order  to  produce  a  sound  decision. 
Furthermore,  many  factors  are  beyond 
the  Board’s  direct  control,  such  as 
unforeseen  delays  due  to  the  parties’s 
negotiations  or  requests  for  extensions, 
how  many  cases  are  filed,  and  Board 
resources.  On  the  other  hand,  the  parties 
may  agree  to  steps  which  may  shorten 
review  by  the  Board;  for  example,  by 


waiving  the  right  to  submit  a  brief,  by 
agreeing  to  shorten  submission 
schedules,  or  by  electing  the  expedited 
process. 

Appendix  A — What  Disputes  the  Board 
Reviews 

A.  What  this  Appendix  covers. 

This  Appendix  describes  programs 
which  use  the  Board  for  dispute 
resolution,  the  types  of  disputes 
covered,  and  any  conditions  for  Board 
review  of  final  written  decisions 
resulting  from  those  disputes.  Disputes 
under  program  not  specified  in  this 
Appendix  may  be  covered  in  a  program 
regulation  or  in  a  memorandum  of 
understanding  between  the  Board  and 
the  head  of  the  approprate  IIUS 
operating  component  or  other  agency 
responsible  for  administering  the 
program.  If  in  doubt,  call  the  Board’s 
Executive  Secretary.  Even  though  a 
dispute  may  be  covered  here,  the  Board 
still  may  not  be  able  to  review  it  if  the 
limits  in  paragraph  F  apply. 

B.  Mandatory  grant  programs. 

(a)  The  Board  reviews  the  following 
types  of  final  written  decisions  in 
disputes  arising  in  HHS  programs 
authorizing  the  award  of  mandatory 
grants. 

(1)  Disallowances  under  Titles  I.  IV. 

VI.  X.  XIV.  XVI(AABD).  XIX.  and  XX  of 
the  Social  Security  Act,  including 
penalty  disallowances  such  as  those 
under  sections  403(g)  and  1903(g)  of  the 
Act  and  fiscal  disallowances  based  on 
quality  control  samples. 

(2)  Disallowances  in  mandatory  grant 
programs  administered  by  the  Public 
Health  Service,  including  Title  V  of  the 
Social  Security  Act. 

(3)  Disallowances  in  the  programs 
under  sections  113  and  132  of  the 
Developmental  Disabilities  Act. 

(b)  In  some  of  these  disputes,  there  is 
an  option  for  review  by  the  head  of  the 
granting  agency  prior  to  appeal  to  the 
Board.  Where  an  appellant  has 
requested  review  by  the  agency  head 
first,  the  “final  written  decision” 
required  by  §  16.3  for  purposes  of  Board 
review  will  generally  be  the  agency 
head’s  decision  affirming  the 
disallowance.  If  the  agency  head 
declines  to  review  the  disallowance  or  if 
the  appellant  withdraws  its  request  for 
review  by  the  agency  head,  the  original 
disallowance  decision  is  the  “final 
written  decision.”  In  the  latter  cases,  the 
30-day  period  for  submitting  a  notice  of 
appeal  begin  with  the  date  of  receipt  of 
the  notice  declining  review  or  with  the 
date  of  the  withdrawal  letter. 


C.  Direct,  discretionary  project 
programs. 

(a)  The  Board  reviews  the  following 
types  of  final  written  decisions  in 
disputes  arising  in  any  HHS  program 
authorizing  the  award  of  direct, 
discretionary  project  grants  or 
cooperative  agreements: 

(1)  A  disallowance  or  other 
determination  denying  payment  of  an 
amount  claimed  under  an  award,  or 
requiring  return  or  set-off  of  funds 
already  received.  This  does  not  apply  to 
discretionary  agency  determinations  of 
award  amount  or  agency  selection  in  the 
assistance  award  document  of  an  option 
for  disposition  of  program-related 
income. 

(2)  A  termination  for  failure  to  comply 
with  the  terms  of  an  award. 

(3)  A  denial  of  a  continuation  award 
under  the  project  period  system  of 
funding  where  the  denial  is  for  failure  to 
comply  with  the  terms  of  an  award. 

(4)  A  voiding  (a  decision  that  an 
award  is  invalid  because  it  was  not 
authorized  by  statute  or  regulation  or 
because  it  was  fraudulently  obtained). 

(b)  Where  an  HHS  component  uses  a 
preliminary  appeal  process  (for 
example,  the  Public  Health  Service),  the 
“final  written  decision”  for  purposes  of 
Board  review  is  the  decision  issued  as  a 
result  of  that  process. 

D.  Cost  allocation  and  rate  disputes. 

The  Board  reviews  final  written 
decisions  in  disputes  which  may  alTcct  a 
number  of  HHS  programs  because  they 
involve  cost  allocation  plans  or  rate 
determinations.  These  include  decisions 
related  to  cost  allocation  plans 
negotiated  with  State  or  local 
governments  and  negotiated  rates  such 
as  indirect  cost  rates,  fringe  benefit 
rates,  computer  rates,  research  patient 
care  rates,  and  other  special  rates.  The 
“final  written  decision”  for  purposes  of 
Board  review  of  these  disputes  is  the 
decision  issued  as  a  result  of  the 
preliminary  appeal  process  at  Part  75  of 
this  title. 

E.  SSI  agreement  disputes. 

The  Board  reviews  disputes  in  the 
Supplemental  Security  Income  (SSI) 
program  arising  under  agreements  for 
Federal  administration  of  State 
supplementary  payments  under  section 
1616  of  the  Social  Security  Act  or 
mandatory  minimum  supplements  under 
section  212  of  Pub.  L  93-66.  In  these 
cases,  the  Board  provides  an 
opportunity  to  be  heard  and  offer 
evidence  at  the  Secretarial  level  of 
review  as  set  out  in  the  applicable 
agreements.  *11103,  the  “final  written 
decision”  for  purposes  of  Board  review 
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is  that  determination  appealable  to  the 
Secretary  under  the  agreement. 

F.  Where  Board  review  is  not  available. 

The  Board  will  not  review  a  decision 
if  a  hearing  under  5  U.S.C.  554  is 
required  by  statute,  if  the  basis  of  the 
decision  is  a  violation  of  applicable  civil 
rights  or  nondiscrimination  laws  or 
regulations  (for  example.  Title  VI  of  the 
Civil  Rights  Act),  or  if  some  other 
hearing  process  is  established  pursuant 
to  statute. 

G.  How  the  Board  determines  whether  it 
will  review  a  case. 

Under  §  16.7,  the  Board  Chair 
determines  whether  an  appeal  meets  the 
requirements  of  this  Appendix.  If  the 
Chair  finds  that  there  is  some  question 
about  this,  the  Board  will  request  the 
written  opinion  of  the  HHS  component 
which  issued  the  decision.  Unless  the 
Chair  determines  that  the  opinion  is 
clearly  erroneous,  the  Board  will  be 
bound  by  the  opinion.  If  the  HHS 
component  does  not  respond  within  a 
time  set  by  the  Chair,  or  cannot 
determine  whether  the  Board  clearly 
does  or  does  not  have  jursidiction,  the 
Board  will  take  the  appeal. 

PART  74— ADMINISTRATION  OF 
GRANTS 

2.  Part  74  of  Title  45  of  the  CFR  is 
amended  as  set  forth  below: 

a.  Subparts  R  and  S  are  reserved  as 
follows: 

Subpart  R— [Reserved] 

Subpart  S— [Reserved] 

b.  The  tabIFof  contents  is  revised  by 
adding  entries  for  a  new  Subpart  T,  as 
follows: 

***** 

Subpart  T— Miscellaneous 

Sec. 

74.250-74.303-  (Reserved) 

74.304  Final  decisions  in  disputes. 

Subpart  T— Miscellaneous 

§§  74.250-74.303  [Reserved] 

§  74.304  Final  decisions  in  disputes. 

(a)  Granting  agencies  and  other 
Departmental  components  attempt  to 
promptly  issue  final  decisions  in 
disputes  and  in  other  matters  affecting 
the  interests  of  grantees.  However,  they 
do  not  issue  a  final  decision  adverse  to 
the  grantee  until  it  is  clear  that  the 
matter  cannot  be  resolved  informally 
through  further  exchange  of  information 
and  views. 

(b)  Under  various  HHS  statutes  or 
regulations,  grantees  have  the  right  to 
appeal  from,  or  to  have  a  hearing  on. 


certain  final  decisions  by  Departmental 
components.  (See,  for  example.  Subpart 
D  of  42  CFR  Part  50  and  45  CFR  Parts  16 
and  75.)  Paragraphs  (c)  and  (d)  of  this 
section  set  forth  the  standards  the 
Department  expects  its  components  to 
meet  in  stating  a  final  decision  covered 
by  any  of  the  statutes  or  regulations. 

(c)  The  decision  is  brief  but 
contains — 

(1)  A  complete  statement  of  the 
background  and  basis  of  the 
component’s  decision,  including 
reference  to  the  pertinent  statutes, 
regulations,  or  other  governing 
documents;  and 

(2)  Enough  information  to  enable  the 
grantee  and  any  reviewer  to  understand 
the  issues  and  the  position  of  the  HHS 
component, 

(d)  The  following  or  similar  language 
(consistent  with  the  terminology  of  the 
applicable  statutes  or  regulations) 
appears  at  the  end  of  the  decision:  “This 
is  the  final  decision  of  the  [title  of  grants 
officer  or  other  official  responsible  for 
the  decision).  It  shall  be  the  Hnal 
decision  of  the  Department  unless, 
within  30  days  after  receiving  this 
decision,  you  deliver  or  mail  (you  should 
use  registered  or  certified  mail  to 
establish  the  date)  a  written  notice  of 
appeal  to  [name  and  address  of 
appropriate  contact;  e.g.,  the 
Departmental  Grant  Appeals  Board, 
Department  of  Health  and  Human 
Services,  Washington,  D.C.  20201].  You 
shall  attach  to  the  notice  a  copy  of  this 
decision,  note  that  you  intend  an  appeal, 
state  the  amount  in  dispute,  and  briefly 
state  why  you  think  that  this  decision  is 
wrong.  You  will  be  notified  of  further 
procedures,” 

(e)  If  a  decision  does  not  contain  the 
statement,  information,  and  language 
described  in  paragraphs  (c)  and  (d)  of 
this  section,  the  decision  is  not 
necessarily  the  granting  agency’s  final 
decision  in  the  matter.  The  grantee 
should  notify  the  granting  agency  that  it 
wishes  a  formal  final  decision  following 
any  further  exchange  of  views  or 
information  that  might  help  resolve  the 
matter  informally. 

Dated:  December  29, 1980. 

Patricia  Roberts  Harris, 

Secretary. 
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